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Ghost Policies:
Some Spooky Stuff

Thank you to our reader Marty for suggesting this topic. We are always
interested in topic suggestions for our newsletter and we think many agents as
well as the good folks in the construction industry should learn about “ghost”
policies and their purpose.
What is a “ghost” policy?

It is typically a minimum premium worker’s compensation policy used to satisfy a
licensing or subcontract requirement for a contractor who has no employees.
“Ghost” policies, although legal, can be unethical in the wrong context.
For example, consider a subcontractor owned by five people who formed a
partnership and bought a “ghost” policy, while opting out of coverage. The
builder they work for is not assured of their coverage in the event of an accident.
Often the injured owner/partner will hire a lawyer and engage with the builder’s
insurer, either General Liability or Employer Liability/Work Comp. This is easily
done when an accusation is made that the site was unsafe and was the builder’s
responsibility.
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The Work Comp Certificate of Insurance will not usually indicate whether or not
the owners or partners have opted out. Of course, the builder can use solid
subcontract language where the excluded, injured owner/partner waives their
right to make such accusations and takes full responsibility for site safety
contractually. Builders and General Contractors need to check full policies to
make sure no owners have opted out and their subcontract language with the
subcontractor needs to require this.

This approach protects the builder's insurance, but still leaves the builder open
to pursuit by unpaid medical providers, who are often aggressive. In recent
history, I’ve seen them put liens on the project and the project owners. This
creates an awkward and undesirable situation to say the least.
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If it’s not meeting a builder's requirements, and just satisfying a license
requirement, can a ghost policy prove useful in other ways if the owner opts
out? Is there any real insurance coverage going on?
Yes, and it’s called Employer Liability. Work comp has multiple sections,
including Statutory (Remedy) and Employer Liability. Employer Liability in a
“ghost” policy may prove useful for trades who use casual labor or “subcontract”
rather than put a help on a W2. A reality of construction is that smaller firms
don’t have the “bandwidth” or profitability to practice good administration.
Corners are not necessarily cut all the time, but certainly rounded off a bit.
When a one-person remodeler needs to use somebody on just one job, does it
make sense to them to do all the employment paperwork? Maybe not from the
remodeler’s point of view. Yet, that one person may not have work comp and the
Employer Liability may still pick up under certain conditions. The Statutory
Remedy section may also consider the casual worker or “1099” an employee,
since the IRS test will likely be applied to determine if they are or are not a true
subcontractor. The Employer Liability will also be applicable to the unpaid third
parties who might otherwise put a lien on the customer’s home in the event a
non-owner was hurt.
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At the end of the day, it is certainly an owner’s choice to “opt out” of coverage by
a work comp policy and take their own risks, but only so long as it’s in an ethical
and legal context. The “ghost” policy still has value in protecting the trade from
casual employees, 1099s and aggressive medical providers.

If you want to learn more, be sure to check out our Construction Insurance Risk
Education program. It goes into depth on Ghost Policies and many other spooky
insurance concepts for agents.
Wise Insure is the wholesale brokerage division of the
NationWide Contractors Alliance. If you want to learn
more about how Wise Insure can help you address
GL, builders risk, or the other needs of your
construction clients, Contact us today or call 360464-2531.
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